RFI NO. NM INV-FY22-002

REQUEST FOR INFORMATION FOR:

LEGAL SERVICES FOR INVESTMENT-RELATED PUBLIC AND PRIVATE
VEHICLES
RFI NO. NM -002-FY22
RELEASE DATE:
October 20, 2021
DEADLINE FOR SUBMISSION:
November 22, 2021 3:00 P.M. MST

RFI NO. NM INV-FY22-002

New Mexico Public Employees Retirement Association

LEGAL SERVICES FOR EXTERNAL INVESTMENT COUNSEL
2021
PART I. BACKGROUND
Public Employees Retirement Association of New Mexico ("PERA") invites submittal of sealed,
responsive proposals from qualified Offerors for external legal counsel. As explained in more detail
in this Request for Information (“RFI”), PERA requests that Offerors respond to this solicitation by
submitting formal acknowledgements of Minimum Qualifications (“MQs”) and a proposal for services
in accordance with the deadlines described in the Procurement Schedule that is set forth in Section
II, A of this RFI. PERA expects to select one or more proposals by no later than December 30,
2021 and execute a Professional Services Agreement (“Agreement”) effective no later than January
1, 2022. PERA, in its discretion, may reject all proposals.
PERA is the public body of the State of New Mexico that is responsible for administering and
managing the investment of all monies constituting the assets of the Public Employees Retirement
Fund, the Judicial Retirement Fund, the Magistrate Retirement Fund, and the Volunteer Firefighters
Retirement Fund (together “the Fund”). PERA is a qualified plan under Section 401(a) of the
Internal Revenue Code. The Fund’s assets were valued in excess of $17 billion as of June 30, 2021.
PERA is governed by the Public Employees Retirement Board (the “Board”). The New Mexico
Constitution obligates the Board to administer and invest the Fund for the sole and exclusive
benefit of the members, retirees and other beneficiaries of PERA. The Uniform Prudent Investor Act,
NMSA 1978, §§ 45-7-601 to 45-7-612 (see Appendix F), requires the Board to exercise the
reasonable care, skill, and caution of a prudent investor when it invests and manages assets in its
capacity as trustee of the Fund.
The service provider selected under this RFI shall serve in a fiduciary capacity to PERA and
the Board and must agree to the indemnification and other provisions set forth in PERA’s
Professional Services Agreement (see Form of Professional Services Agreement attached as
Appendix E to this RFI). Copies of pertinent New Mexico statutes are attached at Appendix F.
A. STRUCTURE AND CONTRACTING AUTHORITY OF REQUESTING PARTY
NMSA 1978, §§ 10-11-130 (A) (7), and 10-11-133 (E) authorize the Board to make and execute
contracts for investment management services. NMSA 1978, § 13-1-98 (CC) exempts PERA from
compliance with the New Mexico Procurement Code for all contracts for investment advisory services,
investment management services or other investment-related services. PERA has adopted its
Procurement Procedures for Investment-Related Services that governs this procurement. See
Appendix G.
The Board has adopted its Investment Policy (revised April 30, 2020). See Appendix G. The
Investment Policy provides that investment managers are hired by and accountable to the Board
through the authority of PERA’s Interim CIO. The service provider selected under this RFI shall serve
in a fiduciary capacity to PERA and the Board and must agree to the indemnification and other
provisions set forth in PERA’s Professional Services Agreement (see Form of Professional Services
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Agreement attached as Appendix E to this RFI). Copies of pertinent New Mexico statutes and
administrative rules relating to investments are attached at Appendix F.
PERA is a public pension fund responsible for the investment of all monies constituting the assets of
the Public Employees Retirement Fund, the Judicial Retirement Fund, the Magistrate Retirement
Fund, and the Volunteer Firefighters Retirement Fund. The retirement systems are treated as qualified
plans under Section 401(a) of the Internal Revenue Code. PERA manages a diversified investment
portfolio for the exclusive benefit of participants of the several retirement systems for state employees
and employees of participating municipalities and counties. State law authorizes PERA to further
diversify the portfolio by allowing PERA to allocate assets to designated alternative investment
vehicles. These include, but are not limited to, private equity partnerships, hedge funds, real assets
(including commodities and Treasury Inflation Protection Securities), real estate and other complex
private investments.
PERA’s investment staff works with s investment selection consultants and a general investment
consultant. Contractor will work directly with investment staff and may be asked to interact with the
consultants, if directed and at the discretion of and PERA’s investment staff.
B. ETHICAL DISCLOSURES AND CONFLICTS OF INTEREST
Members of the Board and PERA employees are subject to NMSA 1978, § 10-11-130.1 (see Part VII
Key Contractual Provisions, (G) Campaign Contributions and Gift Policy), which limits
acceptance of anything of value directly or indirectly from a person or organization that has a
current contract with PERA, is a potential bidder, Offeror or contractor of services to PERA, or
from a person who is authorized to invest public funds pursuant to state or federal law. For
purposes of this requirement, potential bidder means any person or entity that may provide services
to PERA within the next twelve months.
All Offerors or incumbent providers are required to disclose any interest, direct or indirect, which
would conflict in any manner or degree with the performance or services required under any
contract with PERA. Offerors and incumbent providers shall certify that the requirements of the
Governmental Conduct Act, NMSA 1978, §§ 10-16-1 through 10-16-18, regarding contracting
with a public officer or state employee have been followed.
PERA’s Procurement Policy requires that the RFI include a reference to NMSA 1978, § 10-11-133.1
which provides for disclosure of the identity and fees paid to any third-party marketer. Potential
Offerors may be required to comply with this provision.
PERA’s procurement policy also requires the following statement be included in this RFI: “That
during the process leading to an award of any contract by PERA, no member of the Board or PERA
employee shall knowingly communicate concerning any matter relating to the contract or selection
process with any party financially interested in the contract, or an officer or employee of that party,
unless the communication is: (1) part of the process expressly described in the request for proposal or
other solicitation invitation; or (2) part of a noticed Board meeting; or (3) as provided below. Any
applicant or bidder who knowingly participates in a communication that is prohibited by this paragraph
shall be disqualified from the contract award.
The procedures and prohibitions prescribed by this section shall not apply to: (1) communications that
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are incidental, exclusively social, and do not involve PERA or its business, or the Board or PERA
employee’s role as a PERA official; or (2) communications that do not involve PERA or its business
and that are within the scope of the Board or PERA employee’s private business or public office
wholly unrelated to PERA.”

PART II.

SCOPE OF WORK

A. DESCRIPTION OF SERVICES SOUGHT
PERA is seeking a Contractor who can offer the following services:
A. General. The Contractor will be expected to familiarize itself with PERA’s investment program
and the fiduciary duties and responsibilities of the retirement board without cost. See Appendices F
and G.
B. Transactional documents. Upon request, the Contractor shall review and provide legal due
diligence and advice concerning all private placement memorandum and accompanying supplements,
limited partnership agreements, LLC operating and management agreements, subscription
agreements, investment management agreements, side letters, opinions of counsel and/or any other
ancillary documents required in connection with the Board’s commitment of funds to an investment
(collectively, the “Transactional Documents”). The Contractor may be required to prepare, draft and
negotiate Transactional Documents on behalf of PERA.
Upon request, Contractor shall prepare a memorandum and any other documents requested by
investment staff, for each investment that sets forth (i) any issues relating to the key terms of the
transactional documents and (ii) any legal, regulatory, tax and business issues specific to PERA
(including, but not limited to public disclosure requirements, tax elections and limitations on the ability
to indemnify the general partner) as identified based on information from PERA. As required,
Contractor shall discuss the memorandum with PERA’s investment and legal staff to determine which
issues should be negotiated with fund counsel. Contractor, at PERA’s discretion, shall negotiate and
prepare any side letters that result from the discussions with PERA and fund counsel.
C. Due Diligence. The Contractor shall provide advice on matters relating to existing or prospective
Investments, including (but not limited to) the following:
1)

Issues raised by confidential offering memoranda, prospectuses, or
similar offering materials;

2)

Due diligence issues identified by the PERA staff and/or the
consultants, including, but not limited to public disclosure requirements,
tax elections and limitations on the ability to indemnify general partners;

3)

Indemnification and limited liability provisions;

4)

Key economic terms (e.g., distribution waterfalls and partnership claw
back provisions);

5)

Confidentiality issues;
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6)

Other liability issues;

7)

Issues concerning those laws, including, but not limited to securities
laws, ERISA, and tax laws, that may apply to or otherwise affect the
investment;

8)

Review of documents or contracts concerning PERA investment related
software/data system; and,

9)

Any other matters pertaining to due diligence, including the general
partner/lead member’s status and authorization, pre-closing and postclosing issues, amendments, and MFN elections and to the extent
required, drafting documents relating to all of these matters.

D. Monitoring, oversight and ongoing administration. The Contractor may be requested to provide
advice with respect to PERA’s monitoring, oversight and ongoing administration of its investments,
including, but not limited to: (1) situations in which the limited partners are considering removal of
the General Partner and/or altering terms of the investment; (2) bankruptcy matters (advisory and/or
litigation services with a focus on protection of PERA’s rights in proceedings brought under the federal
bankruptcy or state receivership laws); (3) securities law issues that may arise in conjunction with the
receipt of distributions consisting of restricted stock or other securities; review of existing legal
agreements and (4) other general advisory or consultation services regarding PERA’s investments
program or as requested by investment staff.
E.
General investment-related Advice. The Contractor may be requested to provide advice with
respect to PERA’s public investment management agreements, including, but not limited to
negotiation of investment management agreements, amendments, ISDA agreements and other general
or advisory legal services regarding PERA’s investment program.

III.

CONDITIONS GOVERNING THE RFI

A.

Sequence of Events
Action

Responsible Party

Due Dates

1. Issue RFI
2. Acknowledgement of Receipt
3. Deadline for Questions
4. Response to Questions
5. Submission of RFI
6. Finalization of RFI

NM PERA
Potential Respondents
Potential Respondents
RFI Manager/NM PERA
Respondents
NM PERA

October 20, 2021
October 29, 2021
November 5, 2021
November 12, 2021
November 22, 2021
December 7, 2021
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B.

Explanation of Events

1.

Release of RFI
This RFI is being issued on the date indicated in the sequence of events, above, by the Office
of General Counsel of NM PERA with assistance from the Administrative Services Division
of NM PERA.

2.

Acknowledgement of Receipt
The Acknowledgement of Receipt form in Appendix D will be used to indicate the
respondent’s intent to participate in and respond to this RFI. The Acknowledgement of
Receipt form should be received by 5:00 p.m. Mountain Daylight Time (MDT)
as indicated in Section II. A. Sequence of Events, above.

3.

Deadline for Questions
Questions regarding this RFI must be submitted in writing, by e-mail, to the RFI
Manager and must be received by 5:00 p.m. Mountain Daylight Time (MDT)
as indicated in Section II. A. Sequence of Events, above.

4.

Response to Questions
Written responses to questions shall be provided to those companies that have returned
the Acknowledgement of Receipt form by the date as indicated in Section II. A. Sequence of
Events, above.

5.

Submission of RFI Responses
All RFI responses must be received for review and evaluation by the RFI Manager No Later
Than 3:00 pm Mountain Standard Time (MST) as indicated in Section II. A. Sequence
of Events. The date and time of receipt will be recorded on each response. Responses must
be addressed and delivered to the RFI Manager at the following address; or via fax or e-mail
to:
Geraldine Garduno
Assistant General Counsel
33 Plaza La Prensa
Santa Fe, New Mexico 87507
Phone: (505) 476-9351
FAX: (505) 476-9403
E-Mail: Geraldine.garduno@state.nm.us
If mailed, responses must be sealed and labeled on the outside of the packages to clearly
indicate that they are in response to the RFI –Legal Services For Investment Vehicles.
Responses may also be submitted by facsimile or other electronic means.

6.

Finalization of RFI
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The RFI will be finalized at the time indicated in Section II.A. Sequence of Events. Based on
responses received, it is anticipated that NM PERA will enter into a contract(s) for legal
services beginning January 1, 2022. Any contract may be renewed every four years or at
PERA’s discretion and consistent with its policies.
C.

General Requirements

Submission of a response constitutes acceptance of, and consent to the following General
Requirements. In addition, PERA expects that selected Firms will agree to the terms and provisions
set forth in the Form of Professional Services Agreement, attached to this RFI as Appendix E. The
form of agreement also provides all material terms of the contract, such as term, termination,
indemnification, and billing requirements for consideration by the responding Firm.
1.

No Obligation
This RFI in no manner obligates NM PERA, the State of New Mexico, or any of its agencies
to the issuance of an RFP or to the eventual contracting of any
services that may be described, implied, or proposed.

2.

Governing Law
This RFI and any subsequent procurement or contract shall be governed by the laws of the
State of New Mexico.

3.

Clarifications
All requests for clarifications should be directed to the RFI Manager.

4.

Basis for Response
Only information supplied by the RFI Manager in writing, whether on paper,
electronically, or in this RFI should be used in the preparation of responses.

5.

Response Preparation Cost
Any cost incurred by the respondent in the preparation, transmittal or presentation of any
response or material submitted in the response to this RFI will be borne solely by the
respondent.

6.

Use of Information
The State of New Mexico reserves all rights available to it by law. Respondents to this RFI
are hereby notified that all information, documentation, and any specific content or
approaches included in this RFI will be analyzed, may appear in various reports and may be
used in the resulting solicitation. Therefore, do not submit any copyrighted, proprietary or
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confidential information. The State of New Mexico cannot guarantee the confidentiality of
the information submitted.
7.

Ownership of Materials
Ownership of all data, material and documentation originated and submitted to the State of
New Mexico, pursuant to the RFI, shall belong exclusively to the State of New Mexico and
be subject to public inspection in accordance with the New Mexico Inspection of Public
Records Act.

8.

Acceptance
The State of New Mexico reserves the right to reject responses that arrive late or do not
meet all of the specified requirements.

IV.

RESPONSE FORMAT AND ORGANIZATION

A.

Number of Responses

Respondents may submit only one (1) response to the RFI.
B.

Response Format

The respondent’s response to this RFI should be organized in the following format:
1.
2.
3.
4.

Letter of Transmittal
Response to RFI Questionnaire
Compensation Proposal (See Appendix E) (Exhibit A)
Other Supporting Materials/Documentation (optional)

V. QUESTIONNAIRE
Respondents are requested to respond to the following questions in narrative form. Additional
supporting information may be provided as attachments and may be referenced from the narrative
response as appropriate. Respondents are invited to provide additional information as they deem
appropriate.
A.
Please provide your name, address, telephone number, fax number and the name of a contact person
who can discuss your responses, if necessary. If the Respondent has more than one office, please list the
address, telephone number, and fax number for each office.
B.

Prior Experience:
1.

General Experience.

(a) Please provide a detailed description of the Respondent's experience in the field of
Investments during the last five (5) years.
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(b) A list of the approximate number of Illiquid Investment transactions (initial closings,
subsequent closings, secondary market transactions, and other dispositions) in which the Respondent has
represented public pension plans or other institutional investors as limited partners during the last five (5) years.
Of those transactions, please select no more than five (5) illustrative transactions and provide the following
information:
(i) Type of Illiquid Investment (i.e., venture capital limited partnership, buyout fund,
hedge fund or other type of Illiquid Investment included in the diversified Illiquid Investment portfolios
of large institutional investors);
(ii) The year and the dollar amount (stated within a range of $5 million increments) of
each transaction;
(iii) Type of party represented (e.g., public pension plan, endowment, other pension
plan, investment manager or advisor);
(iv) Range of responsibilities: due diligence reviews; negotiating the transaction;
crafting unique documents (specify).
(c) A list of the approximate number of Illiquid Investment transactions (initial closings,
subsequent closings, secondary market transactions, and other dispositions) in which the Respondent has
represented the sponsors of, or placement agents for, Illiquid Investments during the last five (5) years.
2.

Related Legal Experience.

(a) A brief description of areas of the law related to Illiquid Investments in which the
Respondent has expertise, including, but not limited to, securities law, other transactional finance practice areas,
corporate or partnership law, tax law, pension law (public or private), bankruptcy law, and contract law.
(b) A list of the attorneys who would work with NM PERA, the areas of law in which each
specializes and the type of Investment-related transactions and/or litigation which the attorney has handled, the
number of years of experience in such areas, and the extent to which each has analyzed laws and provided
advice on issues relevant to the purpose of this RFI.
(c) Resumes of the lawyers identified in the preceding subsection (b).
C.
Please provide a Cost Proposal containing the hourly rates that the Respondent will charge for attorney,
law clerk, or paralegal services. Please include any flat rate cost proposals offered.
D.
Please provide a description of the law firm’s or attorney’s professional liability insurance policy and
a statement whether the policy complies with PERA’s professional liability insurance requirements set forth in
Paragraph 20 of the attached Sample Agreement. (PERA does not require proof of such insurance to be included
in the Respondent’s proposal but will require it prior to entering into any contract.)
E.
Please provide a description of any conflicts of interest that the law firm or attorney may have if
awarded a contract.
F.
Please provide a narrative description of the steps that will be taken and procedures routinely used to
ensure that any legal representation provided to PERA will be provided in a cost effective manner.
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G
Please provide at least three (3) references that we may contact. Please include the name of the
organization, the industry of the organization, the nature of services provided, a contact person, telephone
number, email address and mailing address.
H.
Please list any other services you provide in addition to the ones already listed that you believe might
be of benefit to NM PERA.

VI.

REPRESENTATIONS, WARRANTIES, AND
CERTIFICATIONS OF RESPONDING FIRMS

By submitting a proposal under this RFI, the Firm represents, warrants, and certifies to PERA as
follows:
1. The Firm has read and understands this RFI and all the appendices including the provisions and
terms of the Form of Professional Services Agreement (Appendix E);
2. Contractor serves as a fiduciary to PERA as that term is defined by the laws and rules governing
the Board;
That at such time as the Firm may execute a contract under this RFI, that the Firm’s undertaking
of representation of PERA complies with the applicable Rules of Professional Responsibility or
similar attorney regulations that may apply to the Firm;
3. The Firm and each attorney who may provide legal services under this RFI has or is able to
obtain in a reasonable time after award such bar admissions as may be necessary to represent
PERA;
4. That the Firm has or will obtain such certifications and authorizations as may be necessary to
do business with a domiciliary of the State of New Mexico; and,
5. The Firm certifies that it is in compliance with the requirements of the Governmental Conduct
Act, NMSA 1978, §§ 10-16-1 through 10-16-18, regarding contracting with a public officer or
state employee;

VII. THE SELECTION PROCESS
A. General Information
In order to qualify for award of a contract, a Firm must comply with all of the requirements set
forth in this RFI, including without limitation submittal of proposals by no later than the deadlines
set forth in the Procurement Schedule.
PERA recognizes that it may be advantageous to select more than one Firm to fulfill the Scope of
Work described in Part II of this RFI. PERA’s goal is to hire a Firm or Firm’s whose experience,
whether broad-based or specialized, can best satisfy its needs.
This RFI may be canceled and any and all proposals may be rejected in whole or in part when it is
in the best interests of PERA. This RFI shall not be modified except by written amendment.

B. Qualifications for Selection
In order to qualify for selection, a Firm must demonstrate that it meets all of the requirements
of this RFI and has the talent, expertise, and practices to ensure delivery of the highest level
of legal services described in the Scope of Work, efficiently and cost effectively.

VIII. EVALUATION OF SUBMITTALS
The evaluation of submittals will be conducted by the Evaluation Committee. Selection of
External Legal Counsel shall be by the Executive Director in consultation with the General
Counsel.
Submittals received after a deadline set forth in the Schedule of Events/Conditions Governing
RFI, Part III, of this RFI cannot be considered. Submittals that are non-responsive may be
eliminated from further consideration on the sole discretion of PERA. PERA will notify all
responding Firms of its decision at the time the selection is made. Also, at its sole discretion,
PERA may at any time during the evaluation process eliminate from further consideration
proposals whose performance does not rank favorably relative to others responding to the RFI.
As part of the evaluation process, PERA may, in its sole discretion, invite selected Firms for
interviews, discussions, or negotiations, in accordance with the requirements of the PERA
Procurement Policy for Investment-Related Services. It should be clearly understood,
however, that PERA reserves the right to accept proposals and make contract awards without
conducting interviews, discussions or negotiations. Furthermore, as a condition of submitting
a proposal, all Firms shall agree to provide the services required by this RFI and to adhere to
all the requirements, specifications, terms, and conditions of this RFI.
If PERA elects to conduct interviews (whether in person or by electronic means), discussions
or negotiations with Firms, PERA may establish a common date for submissions of best and
final fee offers, if appropriate. Firms shall bear any and all costs incurred by them in the
conduct of any discussions or negotiations, including travel to Santa Fe, New Mexico, for oral
presentations. Any additional terms and conditions which may be the subject of interview,
discussion or negotiation will be discussed only between PERA and the Firm who suggests
them and shall not be deemed an opportunity to amend the Firm’s proposal in any other
respect.
The Evaluation Committee shall create a record, including but not limited to uniform
evaluation sheets, showing the basis for its selection.

APPENDIX D
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Acknowledgement of Receipt Form

New Mexico Public Employees Retirement Association

RFI - Legal Services For External Investment Counsel
OFFEROR/VENDOR NAME:

__________________________________________________________________
OFFEROR/VENDOR ADDRESS:
_____________________________________________________________________________
_____________________________________________________________________________
_____________________________________________________________________________
OFFEROR/VENDOR CONTACT PERSON:
________________________________________
CONTACT PERSON PHONE #:
__________________________________________________
CONTACT PERSON E-MAIL: ___________________________________________________
Return of this form acknowledges receipt by the Respondent of the above referenced RFI.
Please indicate below your planned actions regarding this RFI:
______ We will submit a response to the RFI by the response deadline.
______ We will not submit a response.
SIGNATURE:
___________________________________________DATE:________________
This form should be received no later than the date as indicated in Section II. A. Sequence of
Events at 5:00 pm Mountain Daylight Time. Please email or fax to:
Geraldine Garduno
Office of General Counsel
33 Plaza La Prensa
Santa Fe, New Mexico 87507
Phone: (505) 476-9351
FAX: (505) 476-9403
E-Mail: Geraldine.garduno@state.nm.us
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SAMPLE AGREEMENT-APPENDIX E

Contract No. _____

STATE OF NEW MEXICO
PUBLIC EMPLOYEES RETIREMENT ASSOCIATION
PROFESSIONAL SERVICES CONTRACT
THIS AGREEMENT is made and entered into by and between the State of New Mexico, Public
Employees Retirement Association, hereinafter referred to as "Agency" and
________________, hereinafter referred to as "Contractor”. PERA and the Firm are referred to
herein singularly as a “Party” and collectively as the “Parties.”
Accordingly, the Parties agree as follows:
1.

SCOPE OF SERVICES

A.

Overview of Legal Services:

The legal services set forth in the Scope of Work emphasize all aspects of domestic and global
investments (including but not limited to private assets , hedge funds, funds-of-one, parallel
investment vehicles, separately managed accounts, and co-investment opportunities), and
include matters or questions that may arise relating to any type of liquid or illiquid investment
transaction. The Scope of Work also incorporates separate or ancillary issues that may arise in
the context of liquid or illiquid investment transactions such as: PERA’s status as investor
qualified to invest in unregistered securities, PERA’s status as a tax-exempt governmental plan,
and the applicability of The Employee Retirement Income Security Act of 1974 (“ERISA”)
requirements to PERA, compliance with applicable securities regulations, and potential or
pending securities-related litigation. Such services shall conform to PERA’s investment rules,
Investment Policy, and statutory investment requirements, as they may be amended from time
to time.
B.

Description of Specific Legal Services

1)

General

A Firm selected under this RFI will be expected to familiarize itself with PERA’s investment
program and the fiduciary duties and responsibilities of the retirement board, and investment
considerations for PERA as a public body subject to the laws of the State of New Mexico
without cost, including but not limited to the Investment Policy, Investment Statutes, and
Investment Policies and Practice Rule attached as Appendices F and G to the RFI, and as those
policies, statutes, and rules may be amended from time to time.
2)

Review of Investment Documents
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Upon request, the Firm shall review and provide advice concerning all private placement
memoranda (or similar offering materials) and accompanying supplements, limited partnership
agreements, LLC operating agreements, subscription agreements, investment management
agreements, side letters, opinions of counsel and/or any other ancillary documents required in
connection with the Board’s commitment of funds to an investment in unregistered securities
(collectively, the “Transactional Documents”). The Firm may be required to prepare, draft,
revise and negotiate Transactional Documents on behalf of PERA.

Upon request, the Firm shall prepare one or more memoranda for each investment that sets forth
(i) any issues relating to the key terms of the Transactional Documents and (ii) any legal,
regulatory, tax and business issues specific to PERA as identified based on information from
PERA. The Firm shall discuss the memorandum with PERA’s investment and legal staff to
determine which issues should be negotiated with fund counsel.
In addition to any memoranda, upon initial review of the Transactional Documents, the Firm
shall provide a tabular summary of the key terms of the Transactional Documents that indicates
whether each key term is “favorable to the investor”, “neutral”, “unfavorable to the investor”, or
“out of market.” Key terms depend on the potential investment and may include for example:
key man events, LP warranties and representations, GP warranties and representations, LP
default, GP default, commitment period, lock-up period, dissolution, termination for cause, nofault termination, fund-size cap, fiduciary duties, management fees, management expenses,
distribution waterfall, claw-back provisions, exculpation and indemnities, governing law, coinvestment rights, tax withholding, foreign taxation, regulatory issues, scope if investment,
credit facilities, advisory committees, subscription agreement issues such as representations
regarding beneficial owners, and side-letter issues.
Upon completion of negotiation of transactional documents and prior to closing, a legal
checklist must be completed for review by Investment staff.
3)
List of Specific Issues for Legal Review: The Firm shall provide advice on matters
relating to prospective or existing investments, including (but not limited to) the following:
a)
issues and considerations in Transactional Documents including evaluation of terms and
provisions against market norms and trends;
b)
issues and considerations arising from laws and regulations that may apply to or
otherwise affect the investment, including but not limited to the formation, operation, and
governance of corporations, partnerships or other investment entities;
c)
issues and considerations arising from securities laws and regulations that may apply to
or otherwise affect the investment, including but not limited to compliance with applicable
domestic and foreign securities laws and regulations, ERISA, and tax laws;
d)
issues and considerations arising from laws and regulations that may apply to or
otherwise affect the investment, including but not limited to the regulation of foreign
2
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transactions, foreign asset and control regulations, money laundering, and prohibited
individuals, transactions, or countries;

e)
due diligence issues identified by the PERA Office of the General Counsel, PERA
Investment Division staff and/or PERA’s investment consultants, including, but not limited to
public disclosure requirements, litigation history, tax elections, and limitations on the ability to
indemnify general partners;
f)

standards of care and fiduciary duties to PERA;

g)
legal analysis of economic and business terms of the Transactional Documents including
without limitation: waterfall and carried interest, fees, expenses, clawback provisions, key man
provisions, capital calls, manager removal, and termination and liquidation of the investment
vehicle.
h)
compliance with federal and New Mexico ethics laws including the Government
Conduct Act and laws restricting gifts and contributions to Board members and employees as
they may relate to illiquid investments;
i)

compliance with limitations on placement agent fees;

j)
whether the terms and provisions of Transactional Documents are consistent with terms
and conditions offered by other investment managers;
k)
indemnification provisions and other provisions limiting the liability of the investment
manager and its affiliates;
l)
key economic terms (e.g., distribution waterfalls and partnership clawback provisions,
partnership expenses, operating expenses, incentives, PERA’s duties with regard to third party
lenders);
m)
confidentiality issues and PERA’s duties and obligations under New Mexico public
disclosure laws;
n)
potential conflicts of interest including investment activities of affiliates of the
investment manager;
o)

reporting and notice requirements; and,

p)
any other matters pertaining to due diligence, including the general partner/lead
member’s status and authorization, pre-closing and post-closing issues, and to the extent
required, drafting documents relating to all of these matters.
4)
Monitoring, oversight and ongoing administration: The Firm may be requested to
provide legal advice with respect to PERA’s monitoring, oversight and ongoing administration
of its investment portfolio, including, but not limited to: (1) situations in which the limited
3
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partners are considering removal of the General Partner and/or altering terms of the investment;
(2) bankruptcy matters (advisory and/or litigation services with a focus on protection of PERA’s
rights in proceedings brought under the federal bankruptcy or state receivership laws); (3)
securities law issues that may arise in conjunction with the receipt of distributions consisting of
restricted stock or other securities; (4) securities litigation (5) amendments/consent; and (6)
other general advisory or consultation services regarding PERA’s investments program.

2.

COMPENSATION

A.
Firm’s Fee: In consideration for the services provided pursuant to this Agreement, the
Firm shall bill PERA only the following charges:
Attorney services and costs may be billed as provided in the Compensation Schedule attached
as Exhibit A and incorporated and made part of this Agreement. The Compensation Schedule
may be amended from time in accordance with the terms of this Agreement.
B.
Payment of Taxes: The Firm shall be responsible for paying any and all taxes, assessed
on the compensation received under this Agreement and shall identify and pay those taxes under
the Firm’s federal and state identification number(s).
C.

Wavier of Late Fees: The Firm waives assessment of any late payment charges.

D.
Billing: The Firm shall invoice PERA monthly and by no later than 30 days after the last
day of the month in which fees and costs have occurred.

3.

TERM OF AGREEMENT

The initial term of the Agreement shall commence effective January 1, 2022 and terminates
January 1, 2026. Notwithstanding the foregoing or any other provision of this Agreement, at
any time during the term of the Agreement, this Agreement is subject to early termination or
termination for lack of appropriations in accordance with Paragraph 4(A) or Paragraph 4(B),
below.

4.

TERMINATION

A.
Early Termination. This Agreement may be terminated by either of the Parties upon
written notice delivered to the other Party at least ten (10) business days prior to the intended
date of termination. By such termination, neither Party may nullify obligations already incurred
for performance or failure to perform prior to the date of termination. This Agreement may be
terminated immediately upon written notice to the Firm, if the Firm becomes unable to perform
4
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the services contracted for, as determined by PERA or if, during the term of this Agreement, the
Firm or any of its officers, employees or agents is indicted for fraud, embezzlement or other
crime due to misuse of state funds or due to the Appropriations paragraph herein THIS
PROVISION IS NOT EXCLUSIVE AND DOES NOT CONSTITUTE A WAIVER OF ANY
OTHER LEGAL RIGHTS AND REMEDIES AFFORDED EITHER PARTY IN SUCH
CIRCUMSTANCES AS DEFAULT OR BREACH OF CONTRACT BY THE OTHER
PARTY.

B.
Termination Management. Immediately upon receipt by either PERA or the Firm of
notice of termination of this Agreement, the Firm shall: 1) not incur any further obligations for
salaries, services or any other expenditure of funds under this Agreement without written
approval of PERA; 2) comply with all directives issued by PERA in the notice of termination as
to the performance of work under this Agreement; and 3) take such action as PERA shall direct
for the protection, preservation, retention or transfer of all property titled to PERA and client
records generated under this Agreement and any non-expendable personal property or
equipment purchased by the Firm with contract funds shall become property of PERA upon
termination. On the date the notice of termination is received, the Firm shall furnish to PERA a
complete, detailed inventory of non-expendable personal property purchased with funds
provided under the existing and previous PERA agreements with the Firm; the property listed in
the inventory report including client records and a final closing of the financial records and
books of accounts which were required to be kept by the Firm under the paragraph of this
Agreement regarding financial records.

C.
Termination for Lack of Appropriations. The terms of this Agreement are contingent
upon sufficient authorizations and appropriations being or having been made by the New
Mexico Legislature for the performance of this Agreement. If sufficient authorizations and
appropriations are not or have not been made by the New Mexico Legislature, or are
discontinued by the New Mexico Legislature, this Agreement shall terminate upon written
notice being given by PERA to the Firm. PERA's decision as to whether sufficient
authorizations or appropriations are or have been made, or are or have been discontinued, shall
be accepted by the Firm and shall be final. If PERA proposes an amendment to the Agreement
to unilaterally reduce funding, the Firm shall have the option to terminate the Agreement or
agree to the reduced funding within ten (10) business days of receipt of the proposed
amendment.

5.
CONTRACTOR’S ACKNOWLEDGEMENTS, WARRANTIES, AND
REPRESENTATIONS
5
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The Firm acknowledges, warrants, and represents to PERA that the following statements are
true as of the effective date of this Agreement and that Firm will notify PERA in the event that
any of the following statements becomes untrue during the term of the Agreement:

A.
the Firm serves as a fiduciary to PERA as that term is defined by the laws and rules
governing the Board;
B.
the Firm’s undertaking of representation of PERA complies with the applicable Rules of
Professional Responsibility or similar attorney regulations that may apply to the Firm;
C.
the Firm has no interest and shall not acquire any interest, direct or indirect, which
would conflict in any manner or degree with the performance or services required under the
Agreement. The Firm certifies that the requirements of the Governmental Conduct Act, NMSA
1978, Sections 10-16-1 et seq., regarding contracting with a public officer or state employee
have been followed. New Mexico criminal statutes impose felony penalties for illegal bribes,
gratuities and kickbacks.
D.
the Firm and each attorney who may provide legal services under this RFI has or is able
to obtain in a reasonable time after award such admissions and licenses as may be necessary to
represent PERA; and,
E.
the Firm has or will obtain such certifications and authorizations as may be necessary to
do business with a domiciliary of the State of New Mexico.

6.

GRATUITIES AND CAMPAIGN CONTRIBUTIONS

The Firm and its shareholders and employees are prohibited from soliciting or receiving
campaign contributions, for or on behalf of any PERA Board member, or any political candidate
in the State of New Mexico within the twelve (12) month period preceding to the date of
submittal of materials under the solicitation document that governs this Agreement. In addition,
The Firm shall comply with the prohibitions and restrictions upon making campaign
contribution to PERA Board members and candidates for the position of PERA Board member,
and giving gratuities to PERA Board members and PERA employees, contained in NMSA
1978, § 10-11-130.1. The Firm shall annually certify to PERA compliance with NMSA 1978, §
10-11-130.1, regarding restrictions on gratuities to PERA Board members and PERA
employees. Violation of this Paragraph constitutes a breach by the Firm of its Agreement with
PERA.
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STATUS OF CONTRACTOR
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The Firm and its agents and employees are independent contractors performing professional
services for PERA and are not employees of the State of New Mexico. The Firm and its agents
and employees shall not accrue leave, retirement, insurance, bonding, use of state vehicles, or
any other benefits afforded to employees of the State of New Mexico as a result of this
Agreement. The Firm acknowledges that all sums received hereunder are personally reportable
by it for income tax purposes as self-employment or business income and are reportable for
self-employment tax.

8.

ASSIGNMENT

The Firm shall not assign or transfer any interest in this Agreement or assign any claims for
money due or to become due under this Agreement without PERA's prior written approval.

9.

SUBCONTRACTING

The Firm shall not subcontract any portion of the services to be performed under this
Agreement without PERA's prior written approval.

10.

RELEASE

The Firm's acceptance of final payment of the amount due under this Agreement shall operate
as a release of PERA, its officers and employees, and the State of New Mexico from all
liabilities, claims and obligations whatsoever arising from or under this Agreement. The Firm
agrees not to purport to bind the State of New Mexico unless the Firm has express written
authority to do so, and then only within the strict limits of that authority.

11.

CONFIDENTIALITY

For avoidance of doubt, the Firm’s duty to preserve client confidentiality under applicable
standards of professional responsibility extends to confidential information obtained in the
course of review of any offering memoranda or other documentation provided by offerors of
investment opportunities referred to the Firm for legal services under this Agreement and to any
confidential information developed by the Firm in the performance of this Agreement. All such
information shall be kept confidential and shall not be made available to any individual or
organization by the Firm without PERA's prior written approval.
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PRODUCT OF SERVICE—COPYRIGHT
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All materials developed or acquired by the Firm under this Agreement shall become the
property of the State of New Mexico and shall be delivered to PERA no later than the
termination date of this Agreement. Nothing produced, in whole or in part, by the Firm under
this Agreement shall be the subject of an application for copyright or other claim of ownership
by or on behalf of the Firm.

13.

EQUAL OPPORTUNITY COMPLIANCE

The Firm agrees to abide by all federal and state laws and rules and regulations, and executive
orders of the Governor of the State of New Mexico, pertaining to equal employment
opportunity. In accordance with all such laws of the State of New Mexico, the Firm agrees to
assure that no person in the United States shall, on the grounds of race, religion, color, national
origin, ancestry, sex, age or handicap, be excluded from employment with or participation in, be
denied the benefits of, or be otherwise subjected to discrimination under any program or activity
performed under this Agreement. If the Firm is found not to be in compliance with these
requirements during the life of this Agreement, the Firm agrees to take appropriate steps to
correct these deficiencies

14.

WORKERS COMPENSATION

The Firm agrees to comply with state laws and rules applicable to workers compensation
benefits for its employees. If the Firm fails to comply with the Workers Compensation Act and
applicable rules when required to do so, this Agreement may be terminated by PERA.

15.

LIABILITY INSURANCE

During the term of this Agreement, the Firm shall maintain professional liability insurance with
coverage of not less than $100 million or such lesser amount that the Firm justifies to PERA in
writing.

16.

RECORDS AND AUDIT

The Firm shall maintain such detailed records as may be necessary to demonstrate its
performance of the duties required by this Agreement, including the date, time and nature of
services rendered. The Firm shall maintain such time records for a period of three (3) years
from the date of the final payment under this Agreement. Such records also shall be subject to
8
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inspection by PERA, the New Mexico Department of Finance and Administration, and the State
Auditor. PERA, the New Mexico Department of Finance and Administration, and the State
Auditor shall have the right to audit billings both before and after payment; payment under this
Agreement shall not foreclose the right of PERA to recover excessive or illegal payments.

17.

WAIVER

No waiver of any breach of this Agreement or any terms or conditions hereof shall be held to be
a waiver of any other or subsequent breach; nor shall any waiver be valid, alleged or binding
unless the same is in writing and signed by the Party alleged to have granted the waiver.

18.

APPLICABLE LAW

The laws of the State of New Mexico shall govern this Agreement.

19.

AMENDMENT

This Agreement shall not be altered, changed or amended except by instrument, in writing,
executed by the Parties.

20.

NOTICES

Any notice required to be given to either Party by this Agreement shall be in writing and shall
be delivered in person, by courier service or by U.S. mail, either first class or certified, return
receipt requested, postage prepaid, as follows:

To PERA:
Misty Schoeppner, Acting General Counsel
Public Employees Retirement Association
33 Plaza La Prensa
Santa Fe, New Mexico 87507
Telephone: +1.505.476.9355
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To the Firm:

21.

MERGER AND SCOPE OF AGREEMENT

This Agreement incorporates all of the agreements, covenants and understandings between the
Parties concerning the subject matter of this Agreement. No prior agreement or understanding,
oral or otherwise, of the Parties or their agents shall be valid or enforceable unless embodied in
this written Agreement or written amendment to this Agreement.

This Agreement incorporates by reference the following Exhibits, which are attached to this
Agreement:

Exhibit A: Compensation Proposal

Signatures on following page.
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IN WITNESS WHEREOF, the Parties have executed this Agreement as of the date approved
below.

PUBLIC EMPLOYEES’ RETIREMENT
ASSOCIATION OF NEW MEXICO
By:
Date:
Greg Trujillo
Executive Director

CONTRACTOR

By:
Date:

Approved as to Legal Sufficiency for PERA:
By:
Date:
Misty Schoeppner
11
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PUBLIC EMPLOYEES’ RETIREMENT ASSOCIATION OF NEW MEXICO

EXTERNAL INVESTMENT-RELATED LEGAL SERVICES

PROFESSIONAL SERVICES AGREEMENT

EXHIBIT A

COMPENSATION SCHEDULE

The Parties agree that cost of services rendered will be billed at blended hourly rates for
services performed on behalf of PERA as set forth below.

The Parties further agree that these rates would escalate annually in accordance with the
consumer price index or another measure of inflation.

• Senior Partner (20 or more years of experience):
• Partners and Of Counsel:
• Senior Associates (five or more years of experience):
• Associates:
• Paralegals:

The Firm agrees that it will not charge PERA for any routine expenses such as duplication,
telephone, or facsimile charges.
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The Firm will charge for overnight delivery at our cost, if used.
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